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JURISDICTIONAL STATEMENT

I. Statutory Basis for Federal Aviation Administration Subject 
Matter Jurisdiction.

This Court possesses jurisdiction over this matter under §46110 of the 

Federal Aviation Act, as amended (49 U.S.C. §40101 et seq.), which states, in 

pertinent part:

[A] person disclosing a substantial interest in an order issued by …the 
Administrator of the Federal Aviation Administration…may apply for 
review of the order by filing a petition for review in the United States 
Court of Appeals for the District of Columbia or in the court of 
appeals of the United States for the circuit in which the person resides 
or has its principal place of business.

49 U.S.C. §46110(a).  Since Petitioners Paskar and Friends of LaGuardia Airport 

are residents of New York, this court has subject matter jurisdiction.  Section 

46110 further states that “the court has exclusive jurisdiction to affirm, amend, 

modify, or set aside any part of the order and may order the …Administrator to 

conduct further proceedings.”  49 U.S.C. §46110(c).

II. Basis For Claim of Final Order and Statutory Basis for This 
Court’s Jurisdiction.

On April 6, 2011, this Court ruled that the “September 2, 2010 letter of 

Respondent Federal Aviation Administration is an order for the purposes of 49 

U.S.C. §46110.”  April 6, 2011 Order, p.1.  As a consequence of this ruling, the 

September 2, 2010, letter (“Final Order”) and the accompanying Panel Report are 

reviewable under 49 U.S.C. §46110 by “the court of appeals of the United States 
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for the circuit in which the person resides.”   Therefore, this Court has a statutory 

basis for its jurisdiction to review this matter.  49 U.S.C. §46110(c).

III. Filing Dates Establishing the Timeliness of this Petition for 

Review.

The Federal Aviation Administration (“FAA”) Final Order and Panel Report 

were issued on September 2, 2010.  49 U.S.C. §46110(a) states that a petition for 

review “must be filed not later than 60 days after the order is issued.”  49 U.S.C. 

§46110(a).  This Petition for Review of Agency Order was timely filed with this 

court on October 29, 2010.

IV. Assertion That Appeal Is From a Final Order.

The Final Order accepts the Panel Report and allows the City of New York 

to proceed with the construction of the North Shore Marine Transfer Station 

without any further review by FAA.  Thus, it disposes of all parties’ claims and is a 

“final order” pursuant to 49 U.S.C. §46110(c).

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. Whether FAA failed to comply with the Federal Aviation Act and the 

Airport and Airway Improvement Act by:

a. failing to conduct an aeronautical study as to the impact NSMTS’s 

characteristics as a wildlife attractant will have on the efficient and effective use of 

the navigable airspace; and 
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b. failing to fulfill the requirements for a Wildlife Hazard Assessment 

under Part 139.

2. Whether FAA violated the Administrative Procedures Act by failing 

to properly respond to public comments and misstating the conclusions of an FAA 

study concerning the attractiveness of “enclosed” transfer station  to birds.

3. Whether FAA’s assumption that the NSMTS is located outside the 

Runway Protection Zone is contrary to previous positions taken by both FAA And 

PANYNJ and not based on substantial evidence, thereby rendering the decision 

arbitrary and capricious.

4. Whether FAA’s decision that NSMTS is compatible with safe air 

operations if properly mitigated is arbitrary and capricious because the decision is 

directly contradicted by evidence in the Record and is unsupported by substantial 

evidence.

5. Whether FAA’s decision that NSMTS can be compatible with safe air 

operations at LGA is contradicted by FAA studies and statements rendered by its 

Panel Members such that it is unsupported by substantial evidence, thereby 

rendering the decision arbitrary and capricious.

6. Whether FAA failed to follow its own more current guidance or failed 

to give a reasoned explanation as to why it was not following such guidance, 

thereby rendering the FAA’s decision arbitrary and capricious.
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STATEMENT OF THE CASE

When FAA issued its Order on September 2, 2010, affirming the 

conclusions of the Evaluation of the North Shore Marine Transfer Station and Its 

Compatibility with Respect to Bird Strikes and Safe Air Operations at LaGuardia 

Airport (collectively, the “Panel Report”), it violated its duties under the 1987 

Airport and Airway Safety and Capacity Expansion Act, 49 U.S.C. §44718, the 

Federal Aviation Act, 49 U.S.C. §46110, and the Administrative Procedures Act 

(“APA”), 5 U.S.C. §§701 et seq.  By issuing the Panel Report, FAA paved the way 

for construction of a 100-foot tall solid waste marine transfer station (NSMTS) a 

mere 2,200 feet from the end of Runway 13/31 at LGA.  Because NSMTS is a 

hazardous wildlife attractant, this marine transfer station will interfere with safe 

and efficient air operations at LGA, as well as endanger people and property on the 

ground.

FAA has a nondiscretionary duty to protect navigable airspace and air 

safety, which includes the duty to protect navigable airspace from hazardous bird 

activity and the risk of a bird collision.  49 U.S.C. §47101.  Congress has 

specifically directed FAA to fulfill its critical responsibility by promulgating 

regulations to prevent the construction of structures that would prevent aircraft 

from safely landing at and departing from public-use airports.  49 U.S.C. §44718.  
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Toward that end, FAA has established procedures through orders that (1) require 

landfills and waste transfer stations to be located five miles away from the farthest 

edge of the “airport operations area” (FAA Order 5190.6B, ¶ 7.13(e)(3)); and (2) 

require the agency to conduct aeronautical studies of such structures to determine 

whether they pose hazards to air navigation.  14 C.F.R., Part 77.  The Panel Report 

did not comply with §44718.  Among other things, FAA failed to conduct an 

adequate aeronautical review, which has a detrimental effect on the safety and 

utility of LaGuardia Airport. 

In addition, FAA promulgated 14 C.F.R. §139.337 to specifically reduce 

avian hazards through Wildlife Hazard Assessments.  That section requires 

commercial airport operators to conduct a wildlife hazard assessment when certain 

bird-strike events occur.  In the Panel Report, FAA undertook to conduct an avian 

wildlife hazard assessment but failed to comply with this critical provision of the 

Federal Aviation Regulations.

Moreover, FAA, in adopting the Panel Report, failed to take into account 

new guidance that directly impacted the Panel Report’s conclusions, failed to 

properly address public comments and failed to provide substantial evidence or a 

reasoned basis for its decision.  This Petition challenges FAA Panel Report’s 

conclusion that the substantial hazard created by the construction of NSMTS can 

be mitigated as arbitrary and capricious under the Federal Aviation Act, the Airport 
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and Airway Safety and Capacity Expansion Act, and the APA.  The evidence in 

the Record clearly demonstrates that NSMTS is a nonaviation land use that will 

reduce the safety and capacity of LGA, and that, once operational, it will introduce 

an unacceptable risk to public safety.

STATEMENT OF THE FACTS

I. STATEMENT OF FACTS.

In order to understand why the Panel Report is arbitrary and capricious, one 

must understand the background leading up to FAA’s decision to convene the

Panel and issue the Panel Report, as well as the serious hazard posed by birds to 

aircraft at or near airports.

A. Brief History of Bird Strikes.

Bird strikes are not a new phenomenon.  As wildlife populations and air 

traffic have increased, the number and severity of bird strikes has increased.  

Between 1960 and 2004, for example, at least 122 civil aircraft were destroyed and 

over 255 civilian lives lost worldwide due to wildlife strikes.  Rec.Ex.3, A102.

Congress began to address the issue in the mid-1980s with the passage of 

PUB.L.NO.100-223 (the Airport and Airway Safety and Capacity Expansion Act of 

1987 (the “1987 Amendments”)).  The 1987 Amendments amended §44718 to 

require that parties building structures that may be a hazard to air navigation notify 

FAA.  The 1987 Amendments also required FAA to conduct aeronautical studies 
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of structures (e.g., landfills and waste transfer stations) to determine the extent of 

the hazard they pose to air navigation.

In passing the Airport and Airway Safety, Capacity, Noise Improvement, 

and Intermodal Transportation Act of 1992 (PUB.L.NO.102-581), Congress 

explicitly linked the “hazard to air commerce” provisions of  §44718 to bird 

hazards.  In that Act, Congress required the “Secretary of Transportation … [to] 

conduct a study to determine whether a municipal solid waste facility located 

within a 5-mile radius of the end of a runway may have the potential for attracting 

or sustaining bird movements (from feeding, watering, or roosting in the area) that 

may pose a hazard across the runways or approach and departure patterns of 

aircraft.”  PUB.L.NO. 102-581, §203(b).

In 1999, Congress again reiterated that §44718 applies to bird hazards, 

finding, among other things, that “collisions between aircraft and birds have 

resulted in fatal accidents.”  PUB.L.NO. 106-181, §503(a).  In recognition of the 

“special danger” that bird strikes pose to smaller aircraft, Congress imposed an 

absolute bar on the construction of landfills within a 6-mile radius of an airport that 

primarily serves smaller aircraft.1  Id.

                                          
1 This ban did not relieve either the proponent or FAA from their duties 
pursuant to §44718(a) and (b) with respect to bird hazards posed at other types of 
airports.

Case: 10-4612     Document: 157     Page: 17      10/04/2011      408915      70



8

FAA recognized the need for regulation of airports with respect to the 

hazards posed by bird strikes.  To aid airports who lacked the expertise or the 

resources, FAA entered into a Memorandum of Understanding with the 

Department of Agriculture (USDA) in 1980 (subsequently renewed through 2004), 

which provided USDA’s technical assistance to airports with respect to handling 

the risks of hazardous bird activity.  On August 28, 2007, FAA issued Advisory 

Circular 150/5200-33B, Hazardous Wildlife Attractants On or Near Airports (the 

“AC”).  The AC set out separation distances between wildlife hazards (like transfer 

stations) and airports.  See, A151 (5,000 feet for airports serving piston-powered 

aircraft; 10,000 feet for airports serving turbine-powered aircraft; and 5 miles for 

all airports where the hazard will cause birds to cross the approach or departure 

paths).  In addition, the AC noted in §2-2(d) that:

Enclosed waste-handling facilities that receive garbage behind closed 
doors; process it via compaction, incineration, or similar manner; and 
remove all residue by enclosed vehicles generally are compatible with 
safe airport operations, provided they are not located on airport 
property or within the Runway Protection Zone (RPZ).

A154.  Thus, it is critical that a proponent of an enclosed facility establish that the 

facility will not be “on airport property or within the Runway Protection Zone.”

FAA reported in 2008 that bird strikes had increased exponentially since 

1980, representing a serious hazard to larger aircraft as well as small aircraft.  FAA 

attributed the hazard to a number of factors, stating that:
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1. Many populations of wildlife species commonly involved in 
strikes have increased markedly in the last few decades and adapted to 
living in urban environments, including airports.

2. Concurrent with population increases of many large bird 
species, air traffic has increased substantially since 1980.

3. Commercial air carriers have replaced their older three- or four-
engine aircraft fleets with more efficient and quieter, two-engine 
aircraft.

A175-A176.  Moreover, Wildlife Hazard Management at Airports: A Manual for 

Airport Personnel (the “Manual”) (Rec.Ex.5) notes that numerous larger aircraft 

have been brought down by birds, including Boeing 767s (pp.20, 22, 111), MD-80s 

(pp.19, 21), Boeing 757s (pp.20, 21), and DC-10s (pp.17, 18, 20, 330).

The costs associated with bird strikes are significant.  In addition to the 

human cost, FAA estimates that bird strikes create over $628 million each year in 

damage. A190-A191.

B. Bird Strikes at LaGuardia

Because of LaGuardia’s location on the shores of Flushing and Bowery Bays 

hazardous bird activity has been an abiding problem at LGA.  In 2000, the Port 

Authority of New York and New Jersey (PANYNJ)2 published a Wildlife Hazard 

Assessment (WHA)3 pursuant to 14 C.F.R. §139.337 for LGA.  The 2000 WHA 

                                          

3 Although the PANYNJ published the WHA, the USDA’s Wildlife Services 
division actually performed the work.  See, A067.  Moreover, although it was 
performed over ten years ago, the 2000 WHA is the most current WHA for LGA.
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has since been used as a baseline for subsequent annual reports completed by the 

USDA on the problem of birds and bird attractants in the area surrounding LGA.  

One of the primary conclusions of the WHA was that “[m]odifying, or 

managing, airport habitat is an effective and economical deterrent to wildlife 

because these methods tend to be longer lasting.  The goal is to render LGA 

property unattractive to hazardous wildlife species.”  A069.  Moreover, with 

respect to one of the pervasive problems at LGA – seagulls – the WHA concluded 

that “[h]abitat modifications are the most effective methods for controlling gulls 

….  However, gulls quickly habituate to dispersal techniques (pyrotechnics, 

bioacoustics and visual scare devices) and individuals may need to be shot to 

reinforce nonlethal methods.”  A070.

The WHA also makes clear that “[t]he tides in Flushing Bay influence bird 

presence and activity at LGA, especially on the northeast side along runway 31.  

The guild [i.e., group of birds] most affected by the tides seems to be gulls.  During 

low tide they fly low along the exposed mud flats searching for food.”  A073.

The WHA made recommendations to PANYNJ as to the timing of bird 

control activities, indicating that “LGA should increase its bird control efforts from 

August through November, concentrating on August and September.”  A076.  As a 

result of the WHA, PANYNJ drafted and implemented an Integrated Wildlife 
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Management Plan (IWMP)4 that conforms entirely to the FAA/USDA 

recommended IWMP.

Despite the implementation of the IWMP, however, the numbers of bird 

strikes has continued to rise at LaGuardia.  As reported in USDA’s Continued 

Monitoring Annual Report LaGuardia Airport (2007), from January 2004 through 

August 2007, LGA reported 282 bird strikes, an average of 77 strikes per year or 

1.48 strikes per week.  A084.5  This rate of bird strikes represented an increase of 

28% over the rate of bird strikes reported in the 2000 WHA.  The 2007 Annual 

Report recommended that “[b]ecause gulls are involved with most wildlife strikes 

at LGA, [LGA should] increase harassment of gulls …and incorporate lethal 

control of gulls to reduce gull activity and the risk of gull strikes.”  A087.

USDA reported another increase in the number of bird strikes in 2008: 87 

bird strikes during the year or 1.67 strikes per week, a 12% increase over the 

previous year.  A089.  Likewise, in 2009, USDA reported 104 reported bird strikes 

at LGA, a 17% increase, or 2.00 strikes per week.  A101.  These increases 

occurred even though, throughout this period, PANYNJ was using the 

                                          
4 This IWMP did not take NSMTS into account, since it had not even been 
planned at the time the IWMP was developed.
5 USDA estimates that reported bird strikes represent only 13-20% of all bird 
strikes, which means that there could have been up to 592 strikes per year at 
LaGuardia in the 2004-2007 time period.  2007 Annual Report, A084.
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recommended mitigation measures to attempt to stem the tide of bird strikes and 

reduce LGA’s attractiveness to birds.

C. Construction of NSMTS and the Panel Report.

1. DSNY’s Permit Application.

Construction of NSMTS had been under consideration since approximately 

2004.  In 2006, the New York City Department of Sanitation (“DSNY”) issued a 

Comprehensive Solid Waste Management Plan, which included the construction of 

NSMTS.  This location put NSMTS – a 100-foot tall solid waste transfer facility, 

designed to handle an average of 3,500 tons of garbage a day – approximately 

2,206 feet from the landing threshold of Runway 31 at LGA and directly under the 

departure and approach patterns for Runway 13/31, respectively.  See A122-A125.  

To make matters worse, after NSMTS becomes operational, barges stacked with 48 

locked containers of garbage from the NSMTS will pass less than 500 feet from 

the ends of Runways 31 and 22, churning up the water and attracting birds.  Id.  In 

addition, up to 20 fully-loaded garbage trucks will queue on the ramp over 

Flushing Bay, waiting to enter NSMTS to unload.  Id.

Among other things, DSNY failed to address the fact that NSMTS is located 

in the Runway Protection Zone (RPZ).6  Where an airport has in place or has on 

                                          
6 FAA Order 5100.38C , AIP Handbook, defines the term RPZ as “an area off 
the runway end to enhance the protection of people and property on the ground and 
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file with FAA a planned runway approach that allows aircraft to land when 

visibility to the runway falls below ¾ mile, the minimum lateral dimension of the 

RPZ for that runway is 2,500 feet.  FAA Advisory Circular 150/5300-13, Airport 

Design, Table 2-4.  NSMTS is located less than 2,500 feet, easterly, from the end 

of Runway 31.

2. PANYNJ’s Plans to Install a Precision Approach.

In 2003, Congress appropriated $800,000 for the purchase and installation of 

a glide slope [a precision approach] to Runway 31.  Mot.Jud.Not., Ex.A.  Although 

the precision approach has not yet been installed, the plan is still on file.  A196, see 

also, A501.

On September 18, 2006, FAA issued its first Determination of No Hazard.  

Mot.Jud.Not. Ex.B.  In that Determination, FAA held that “[w]hile the structure 

does not constitute a hazard to air navigation, it would be located within the 

Runway Protection Zone (RPZ) of the LaGuardia Airport runway 31.”  Id. 

Because this was a final order, it represented the FAA’s official position.  Id., p.2.

Moreover, in its September 19, 2008 Determination that the NSMTS was not 

a hazard to navigation, FAA noted that PANYNJ had previously filed a plan to 

install a precision approach for Runway 31 that would allow aircraft to approach 

and land on runway 31 when visibility dropped below ¾ mile.  Mot.Jud.Not., 
                                                                                                                                       
to minimize aircraft damage if an airplane was to inadvertently leave the actual 
runway environment.”  FAA Order 5100.38C, ¶ 581.
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Ex.C, Att.1, p.4.  FAA claimed that PANYNJ had agreed to accept an approach to 

that runway with minimums above 1 mile (id.) which would reduce the RPZ for 

Runway 31 to 1,700 feet, thereby placing NSMTS just outside the RPZ for 

Runway 31.  However, in March, 2009, well after FAA issued its final No Hazard 

Determination, PANYNJ’s Aviation Department Master and Site Planning 

Division7 issued a site plan for Runway 31 that showed a precision approach with 

visibility minimums below ¾ miles and an RPZ of 2,500 feet – broad enough to

encompass NSMTS.  A196; see also, A501.

3. The Miracle on the Hudson Sparks Outrage.

On January 15, 2009, an Airbus 320, carrying 150 passengers and 5 crew 

members struck a flock of birds soon after take-off from LaGuardia and crash-

landed in the Hudson River.  Although unrelated to the construction of North 

Shore Marine Transfer Station, this event, known as the “Miracle on the Hudson,” 

provided an impetus for the Congressional delegation to call on FAA to address the 

wildlife hazards posed by construction of NSMTS at College Point in Queens, 

New York.

Soon after the “Miracle on the Hudson,” the public and officials began to 

express concern that NSMTS would endanger aircraft by attracting birds.  

                                          
7 PANYNJ’s Aviation Department, Master and Site Planning Division is 
responsible for developing the Master Plans for LGA.  Depicting the RPZ on these 
documents is part of this division’s mission.
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Mot.Jud.Not., Ex.E.  The Queens Congressional delegation opposed the NSMTS, 

citing the “recent bird-induced crash of U.S. Air Flight 1549 on January 15 that 

landed safely in the Hudson River as stark proof of the dangers that birds attracted 

by sanitation waste-hauling trucks would bring to LaGuardia Airport and 

surrounding communities.”  Id.  Rep. Gary Ackerman wrote to Acting FAA 

Administrator Lynne Osmus on March 4, 2009, stating that:

[he] continued to be greatly concerned that the MTS will be a natural 
attraction for birds and increase the threat of bird strikes to planes 
using Runway 13-31 east of LaGuardia Airport.  .  .  .  I find it 
difficult to believe that with garbage trucks lined up, waiting to dump 
their trash at the facility or with trash raised 100 feet in the air, hungry 
birds would not be eagerly gathering about and circling above.

A194.  At the same time, though, FAA was writing to DSNY assuring the City that 

FAA had no intention of stopping the construction of NSMTS at College Point:  

“we would like to offer our continued assistance with ensuring that the demolition 

of the current transfer station and the construction of the new transfer station are 

conducted in a manner best equipped to maximize the wildlife attractant concerns.”  

A291.

Airline pilots also expressed concern about the plans to build such a large 

bird attractant in the RPZ and in the approach to Runway 31.  On April 17, 2009, 

Alex Fotopoulos, LaGuardia Airport Liaison Representative of the Air Line Pilots 

Association, International (“ALPA”) sent a letter to PANYNJ stating that ALPA 
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was “concerned with the potential wildlife threat to aviation posed by the North 

Shore Municipal Solid Waste Transfer Station and its proposed expansion.”  A525.  

At the same time, Steve Serur, Staff Engineer for ALPA, wrote to FAA requesting 

all wildlife assessments that FAA had conducted with respect to its §44718 

mandated aeronautical studies.  A526.  Despite the requirement of 14 C.F.R. 

§139.337, FAA responded on May 11, 2009, that no wildlife assessment had been 

performed, only a site visit.

FAA and New York City shrugged off the Congressional inquiries by 

asserting that the NSMTS was a “fully-enclosed” facility that would not be located 

on airport property or in the RPZ.  Lynne Osmus, FAA Acting Administrator 

concluded in an April 14, 2009, letter to Rep. Ackerman:  NSMTS is an enclosed 

trash station; it is not in the RPZ; the site did not seem to attract birds; therefore, 

there should not be any potential for a hazard to safe air operations.  A293-A294.8  

These were essentially the same conclusions FAA reached in the Panel Report.

Rep. Ackerman, however, was unconvinced by FAA’s and the City’s 

conclusion.  On May 21, 2009, he offered an amendment (Amdt. 12) to the FAA 

Reauthorization Act of 2009 (H.R. 915) that stated that Congress had found that 

FAA did not follow FAA policy statements in determining whether NSMTS would 

                                          
8 New York City Council Member Peter Vallone received essentially the same 
letter from Catherine Lang, FAA Director of Airports, dated April 14, 2009.  
A295-A296.
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constitute a hazard to air navigation.  155 CONG.REC. H5976, Mot.Jud.Not, Ex.F.  

The Ackerman Amendment also required FAA Administrator to take such actions 

as may be necessary to designate NSMTS as a hazard to air navigation.  Id.  The 

amendment was agreed to by a voice vote, and the FAA Reauthorization Act was 

later passed by the House.  155 CONG.REC. H5977, Mot.Jud.Not., Ex.F.9

In the Fall, 2009, amidst this public outcry against the construction of 

NSMTS and while the FAA Reauthorization Act was still pending in Conference 

Committee, the Secretary of Transportation “held a series of meetings with the 

New York Congressional delegation, the City of New York, FAA, and USDA 

personnel.”  A376.  As a consequence of those meetings, FAA and USDA agreed 

to perform an assessment of the wildlife hazards presented by NSMTS that would 

“help determine whether the MTS and its operation as proposed is adequate, 

whether further mitigation is warranted or whether it is incompatible with safe 

airport operations at LGA with respect to bird strikes.”  A334.

While the stated purpose of the Panel Report was “to conduct a joint FAA-

USDA site specific review, using leading industry experts, to examine the unique 

ecology surrounding the proposed North Shore MTS and its compatibility with 

safe airport operations at LGA with respect to bird strikes,” speed seemingly was 

the primary concern.  A333.  The panel study spanned only six months, two of 

                                          
9 The FAA Reauthorization Act eventually died in Conference, and was not 
passed by both houses.
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which were reserved for public comment.  A331.  By comparison, FAA’s Orders 

and Advisory Circulars require at least 12 months of data collection alone for a 

WHA.  A104; see also, 14 C.F.R. §139.337(c)(2); A107-A113, and FAA AC 

150/5320-14 Airport Landscaping for Noise Control Purposes.

In the period between the commencement of the panel study and the 

issuance of the Draft Panel Report in April 2010, FAA published its Evaluation of 

Trash-Transfer Facilities as Bird Attractants, Report No. DOT/FAA/AR-09/62

(the “FAA Evaluation”).  The FAA Evaluation contained several noteworthy 

conclusions concerning the attractiveness of trash-transfer facilities to birds that 

should have been – but were not – reflected in the Panel Report.

First, the FAA Evaluation found that so–called “enclosed”  facilities like the 

NSMTS are just as likely to attract birds as “open” facilities:

It was originally hypothesized that the number of birds actually using 
trash-transfer facilities would decrease as the trash-transfer buildings 
became more enclosed…. However, the data from this study do not 
support that hypothesis.

A355.  In other words, the FAA Evaluation undercuts the FAA’s position that the 

NSMTS is not a hazard at its current location because it is an enclosed facility.

Second, the FAA Evaluation concluded that the geographic location of a 

trash transfer facility has an empirically stronger influence on bird use than 

building design.  A356.  
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Third, according to the FAA Evaluation, bird use is considerably influenced 

by season.  “Bird use of trash-transfer facilities varied considerably among seasons 

during this study…. Because bird use of trash-transfer facilities was clearly 

influenced by season, assessments (e.g., surveys) of the risk to safe aircraft 

operations associated with trash-transfer facilities should be conducted so that all 

seasons are represented within the assessment period.” A356.  This finding is 

consistent with FAA’s requirement that 12 months of data be used in determining 

the wildlife hazard risk.  See A104.  The Panel Report, however, examined only 

two months of bird activity near LaGuardia: February and March. Cf., A356 with 

A455.

Finally, the FAA Evaluation concludes in its “Summary” that “…trash-

transfer facilities within airport environments should be evaluated on an individual 

basis to determine whether they attract or influence the movement patterns of 

hazardous wildlife and if the location of such a facility increases the risk to safe 

aircraft operations.”  A357.  By contrast, the Panel Report based its conclusion in 

substantial part on its observations made at Staten Island Rail Transfer Station.  

Cf., A357 with A459-A460.

On April 23, 2010, FAA and USDA issued its draft Evaluation of the North 

Shore Marine Transfer Station and Its Compatibility with Respect to Bird Strikes 

and Safe Air Operations at LaGuardia Airport (“Draft Report”).  Public comments 
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were accepted through May 24, 2010.  The Panel received comments from 

Representatives Gary Ackerman and Joseph Crowley of the U.S. House of 

Representatives (A398-A400); State of New York Assemblywoman Nettie 

Mayersohn (A395-A397); ALPA (A430-A434); Dr. Russell P. DeFusco, Ph.D., 

U.S. Air Force (ret.) (A406-A429); Mr. Kenneth D. Paskar (A401-A405) and Dr. 

Steven Garber (A196-A285).  In support of his comments, Petitioner Paskar 

submitted a Supplemental Report by Dr. Garber, the former Wildlife Biologist for 

PANYNJ, but FAA failed to include it in its responses to comments or in the 

Record.  A497-A541.  All of the persons submitting comments opposed the 

construction of NSMTS.  See, A477-A498.

The comments raised numerous issues concerning the risks associated with 

constructing a wildlife hazard so close to LGA.  The comments also pointed out 

that NSMTS is located within the RPZ and therefore is de facto incompatible with 

safe air operations.  The comments also explained that prior FAA studies and 

advisory circulars suggested that construction of NSMTS was against FAA policy, 

guidance, regulations and federal law, and that a WHA had not been performed.  

Id.

On September 2, 2010, FAA and USDA issued their joint, final report 

regarding the NSMTS. See, A437-A494.  The Panel Report made clear, at a 

minimum, that construction and operation of the NSMTS as originally designed 
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and permitted presents an unacceptable risk to public safety.  The Panel Report 

also recognized the significant risk that bird strikes pose at LGA:

The technical panel recognizes that the environment surrounding the 
proposed MTS location inherently supports populations of some birds 
that can be hazardous to aviation safety and that these population 
levels can vary over time for various reasons.  However, the highest 
risk posed to safe aircraft operations by birds would likely occur if the 
design and operation of the proposed MTS did not consider wildlife 
issues.  This level of risk would be associated with increased bird 
movements (primarily gulls) flying to and from the MTS, especially if 
these movements occurred within the flight paths of aircraft 
approaching or departing from LaGuardia Airport.

A462.  The Panel Report’s risk assessment likewise concluded that NSMTS, as 

originally designed and permitted, presents a high risk for hazardous bird activity.  

A462-A463.

Notably, the Panel Report elected to ignore the 200 WHA and the data 

collected therein. A450 (“recognizing the applicable FAA regulation – Title 14 

Code of Federal Regulations Part 139, Certification of Airports (Part 139) – was 

updated in 2004, the panel decided that information collected prior to 2004 would 

not be considered”).

Despite the obvious risks, and in the absence of field studies required by 

FAA protocols and last performed in 2000, the Panel Report ultimately concluded 

that “[t]he hazards to aviation safety posed by birds that might be attracted to the 

proposed North Shore MTS can be reduced by incorporating changes to the 
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building design, following strict operational procedures, and developing and 

implementing an integrated wildlife hazard management plan and program.”  

A463.  This was precisely the conclusion that Lynne Osmus and Catherine Lang 

reached in their letters to Rep. Ackerman and Councilman Vallone.  See, A293-

A294 and A295-A296.  The Panel Report relied, among other things, on the fact 

that NSMTS was designed to be an enclosed facility outside the RPZ.  On 

September 2, 2010, FAA issued its final determination to the City, affirming the 

conclusions in the Panel Report.  See, A495.

II. LEGAL FRAMEWORK.

FAA is required to review and evaluate proposed construction of structures 

that may affect aviation safety, efficient use of airspace, or airport capacity.  49 

U.S.C. §44718.  This process is intended to serve the prophylactic purpose of 

avoiding conflicts between structures and aircraft before the structures are built.  

Air Line Pilots’ Assn. Intl. v. FAA, 446 F.2d 236, 242 (5th Cir. 1971)(hereinafter 

“ALPA”).  To avoid safety problems or obstructions to airspace, it is critical that 

FAA’s review occur before such structures are constructed.  Id. (“Certainly, the 

regulatory purpose of the safety regulations administered by FAA contemplates 

that administrative evaluation of the effect of a proposed structure on air 

navigation comes before, not after, the structure is built”).  Because airspace is a 

limited resource, if there is a potential conflict between a proposed structure and 
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either the airspace or safety of the airspace, FAA’s duty is to conserve the airspace 

for aircraft and to preserve the integrity of the national airspace system.  FAA 

Order 7400.2G ¶¶ 1-2-1 and 6-3-1; see also 49 U.S.C. §47101(a)(8).

A. Notice of Proposed Structures.

Through the statute, regulations and FAA Order JO 7400.2G (“Handbook”), 

FAA has developed a binding set of procedures to ensure (1) that it receives notice 

of structures that could adversely affect air navigation and (2) that it will subject 

each proposed structure to a detailed study to determine whether it would cause 

hazards to air navigation.  See, e.g., BFI Waste Sys. of N. Am. Inc. v. FAA, 293 F.3d 

527, 529 (D.C. Cir. 2002) (the Handbook is “binding” on FAA).

As the first step in the process, FAA requires a person proposing to construct 

a structure or landfill to notify the agency when the structure will impact the use of 

“navigable airspace and of airport traffic capacity at public-use airports.”  49 

U.S.C. §44718(a); see also, 14 C.F.R. §77.11 et seq., Handbook ¶ 5-2.

B. Initial Wildlife Hazard Assessment.

Upon receiving notice of a proposed structure that may be a wildlife 

attractant, the airport operator must conduct a WHA pursuant to 14 C.F.R. 

§139.337.  The WHA must be conducted by a qualified wildlife biologist who 

meets the requirements in Advisory Circular 150/5200-36, Qualifications for 

Wildlife Biologists Conducting Wildlife Hazard Assessments and Training 
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Curriculums for Airport Personnel Involved in Controlling Wildlife Hazards at 

Airports.  The WHA must be conducted in accordance with the AC 150/5200-33B 

(A145-A172) Hazardous Wildlife Attractants On or Near Airports and Wildlife 

Hazard Management at Airports: A Manual for Airport Personnel (A102-A106, 

the “Manual”).  By regulation, a WHA must contain:

(1) An analysis of the events or circumstances that prompted the 
assessment;

(2) Identification of the wildlife species observed and their 
numbers, locations, local movements, and daily and seasonal 
occurrences;

(3) Identification and location of features on and near the airport 
that attract wildlife;

(4) A description of wildlife hazards to air carrier operations; and

(5) Recommended actions for reducing identified wildlife hazards 
to air carrier.

14 C.F.R. §139.337(c).  In addition, both the AC and the Manual make clear that, 

when developing a WHA:

(1) A 12-month assessment must be conducted so the seasonal 
patterns of birds and other wildlife using the airport and surrounding 
area during an annual cycle can be properly documented; and

(2) Standardized counts of birds should be made at each survey 
point at least twice monthly.

A104-A105. 
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C. Aeronautical Studies.

The WHA and FAA’s subsequent evaluation of the WHA often do not 

provide sufficient information for the agency to make a final determination as to 

whether the structure is a “hazard” to air navigation.  In fact, Congress directed 

FAA to complete “aeronautical studies” of proposed structures if the agency 

determines that the structure “may result in … interference with … the navigable 

airspace.”  49 U.S.C. §44718(b)(1) (emphasis added).  Thus, if FAA finds that the 

structure may interfere with the navigable airspace, it is statutorily required to 

conduct a complete aeronautical study.  Id.

When FAA conducts these aeronautical studies, it must address a number of 

specific issues, including the impact on arrival, departure, and en route procedures 

and the cumulative impact the structure will have when combined with the impact 

of other existing or proposed structures.  Id.  This requirement is logical, given 

FAA’s mandate to “conserv[e] the navigable airspace for aircraft” (49 U.S.C. 

§47101(a)(8)) and to “preserv[e] the integrity of the national airspace system.”  

Handbook, ¶ 6-3-1.

Upon completing the study, FAA must issue a report that “completely” 

discloses the extent of adverse impacts on the safe and efficient use of the 

navigable airspace or on airport capacity.  49 U.S.C. §44718(b)(2).

Case: 10-4612     Document: 157     Page: 35      10/04/2011      408915      70



26

D. Determinations of Hazard or No Hazard.

Following FAA’s full analysis of a proposed structure that may pose a 

hazard to air navigation, the agency issues a determination as to whether or not the 

proposed construction would, in fact, be a hazard to air navigation.  Handbook ¶ 7-

1-1.  Although FAA’s Air Traffic division generally issues the determination, if 

“[o]bjections identifying potential airport hazards such as structures which may not 

be above ground level (e.g., landfills, retention ponds, and waste recycling areas) 

but may create an environment that attracts birds and other wildlife” then that 

division shall issue the determination.  Handbook ¶ 7-1-2.

If FAA issues a Determination of No Hazard, that determination must 

address very specific issues, including: the “[i]information and comments received 

as a result of circularization;” “[r]easons and basis for the determination that the 

structure will not be a hazard to air navigation;” and “[e]ffect on all planned 

public-use airports and aeronautical facilities.”  Handbook ¶ 7-1-4b.

SUMMARY OF ARGUMENT

The law and the mission of FAA are clear:  “the safe operation of the airport 

and airway system is the highest aviation priority.”  49 U.S.C. §47101(a)(1).  

FAA’s decision that NSMTS which is located a mere 2,200 feet from the end of 

Runway 31 of LGA, is compatible with safe air operations (assuming the City of 

New York implements a few recommendations) flies in the face of that mission.
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The purpose of the provisions of the Federal Aviation Act and the Airport 

and Airways Improvement Act requiring notice and aeronautical studies is to 

ensure that hazards to air commerce that can be avoided are avoided and those that 

cannot be avoided are mitigated.  49 U.S.C. §44718.  In reaching its decision, FAA 

did not follow the provisions of this statute, FAA regulations or its guidance. 

Instead, it cobbled together an ad hoc study without any basis in law and arrived at 

a pre-determined outcome.  Thus, FAA’s decision is arbitrary and capricious.

Under the provisions of 14 C.F.R., Part 139, and FAA Regulations, Orders 

and Guidance, FAA was required to complete a Wildlife Hazard Assessment.  In 

order for the WHA to be complete, FAA must have conducted field observations 

for 12 months to obtain complete, seasonal data from bird surveys at the site.  

However, the Panel Report failed entirely in this responsibility, collecting only two 

months (February and March) and effectively ignoring the comprehensive 2000 

WHA and its supporting data.

Moreover, FAA’s decision that NSMTS is compatible with safe air 

operations if properly mitigated is directly contradicted by evidence in the Record 

and is unsupported by substantial evidence.  Critical elements of the study were 

ignored or simply assumed away.  For example, whether NSMTS is located in the 

RPZ has an enormous impact on the safety of air operations and whether NSMTS 
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can be built at its current location.  FAA assumed that it is outside the RPZ.  In 

fact, there is substantial evidence in the Record to the contrary.

FAA’s decision contains other critical errors and assumptions that  render 

the decision arbitrary and capricious.  Several of the experts used in developing the 

study have concluded in other FAA documents and studies that structures like 

NSMTS are unsafe.  In addition, FAA’s decision also conflicts with the policy and 

findings of other FAA documents.  In particular, FAA conducted a study of bird 

issues relating to waste transfer stations and concluded that enclosed waste transfer 

stations like NSMTS are just as attractive to birds as more open facilities.  In 

addition, that same study concluded that the geographic location of the transfer 

station was an important component of whether the transfer station would be a 

hazard to safe air operations.  Neither one of these conclusions were considered by 

FAA. For these reasons as well, FAA’s decision is arbitrary and capricious.

Finally, the Administrative Procedures Act requires that agencies respond to 

comments submitted by the public.  In this case, however, FAA violated the APA 

by misstating the conclusions of FAA documents in order to support its 

conclusions in the study.  In addition, FAA failed to respond at all to two 

comments, both of which were highly critical of FAA and the project.  Because of 

the failure of FAA to properly execute its duties under the APA, its decision in this 

matter is arbitrary and capricious and must remanded back to FAA.
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ARGUMENT

“It is the policy of the United States – (1) that the safe operation of the 

airport and airway system is the highest aviation priority .  .  .  [and] (8) to ensure 

that nonaviation usage of the navigable airspace be accommodated but not allowed 

to decrease the safety and capacity of the airspace and airport system.”  49 U.S.C. 

§47101(a)(8).  The Panel Report thwarts that policy insofar as it misleads Congress 

and the American people into believing that FAA discharged its nondiscretionary 

duties under §44718 and §47101 and assessed the safety risks that NSMTS 

presents.

In fact, FAA violated its statutory duties by allowing a known hazard to safe 

air operations to be constructed in the Runway Protection Zone (RPZ) as well as in 

the departure and arrival streams at LGA.  As a result, not only was the Panel 

Report and FAA’s decision arbitrary and capricious, but the process itself was 

empty and had the effect of rubber stamping a project that FAA already had 

decided not to oppose.

I. IN ISSUING THE PANEL REPORT, FAA DID NOT COMPLY 

WITH THE FEDERAL AVIATION ACT AND THE AIRPORT 

AND AIRWAY IMPROVEMENT ACT.

Congress established that it is the policy of the United States to “ensure that 

nonaviation usage of the navigable airspace be accommodated but not allowed to 

decrease the safety and capacity of the airspace and airport system.”  49 U.S.C. 
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§47101(a)(8).  FAA owes a duty to Congress (and U.S. citizens) to ensure safety 

and not allow nonaviation projects to interfere with the safety and efficient use of 

navigable airspace wherever possible.  In drafting the Panel Report, FAA did not 

follow statutory procedures set out for reviewing structures that interfere with

navigable airspace.  Section 44718 contemplates that FAA will take the initiative 

in considering the safety of air travel in the United States.  That did not happen 

here.  Instead, FAA went through a meaningless exercise of coming up with 

mitigation measures without ever taking on the fundamental questions of whether 

NSMTS was in the RPZ and whether it made any sense from a safety perspective 

to build a transfer station within 2,200 feet of a busy runway.

A. The Panel Report Does Not Comply With the Clear Requirements 

of 14 C.F.R. Parts 77 and 139, Which Require that a Wildlife 

Hazard Assessment Be Conducted To Determine the Impact That 

NSMTS Will Have on the Efficient and Effective Use of the 

Navigable Airspace.

Congress has long recognized the threat that bird strikes pose to aviation and 

the urgent need to take steps necessary to alleviate the risk of injury and property 

damage that may result from bird strikes.  See 49 U.S.C. §47101(a)(8); 49 U.S.C. 

§44718; and supra., pp.6-7.  FAA has a non-delegable responsibility under 14 

C.F.R. Parts 77 and 139 to perform, prior to construction, a WHA of the impact 

that the operation of NSMTS would have upon public safety.  The FAA failed to 
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performed the WHA required by 14 C.F.R. §139.337 and its implementing Orders, 

Advisory Circulars and Handbook.

1. Because the Panel Report did not satisfy FAA’s non-

delegable duty to complete a Wildlife Hazard Assessment in 

accordance with 14 C.F.R. §139.337, it is arbitrary and 

capricious.

Although FAA retains the non-delegable duty to oversee the program and 

ultimately is responsible for reducing bird strikes and ensuring the safety of the 

nation’s skies, 14 C.F.R. §139.337 states that the airport operator (in this case, 

PANYNJ):

must ensure that a wildlife hazard assessment is conducted when any 
of the following events occurs on or near the airport: (1) An air carrier 
aircraft experiences multiple wildlife strikes; (2) An air carrier aircraft 
experiences substantial damage from striking wildlife … (3) An air 
carrier aircraft experiences an engine ingestion of wildlife; or (4) 
Wildlife of a size, or in numbers, capable of causing an event 
described in paragraphs (b)(1), (b)(2), or (b)(3) of this section is 
observed to have access to any airport flight pattern or aircraft 
movement area.

14 C.F.R. §139.337(a).  In practice, however, few airport operators have the 

resources and expertise necessary to actually conduct a WHA.

USDA conducted the 2000 WHA for PANYNJ and pursuant to a 

Memorandum of Understanding between FAA and USDA.  A067.  The 2000 

WHA describes the 14 C.F.R. §139.337 implementing criteria required for and 

applied in the study:
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FAR Part 139 requires that Wildlife Hazard Assessments be 
conducted over a 1-year period to capture seasonal and daily patterns
of wildlife (Cleary and Dolbeer 1999). FAA Advisory Circulars 
entitled. “Hazardous Wildlife Attractants On or Near Airports” (AC 
150/5200-33) and “Airport Landscaping for Noise Control Purposes” 
CAC 150/5320-14) and the FAA manual entitled, “Wildlife Hazard 
Management at Airports,” pertain to wildlife hazards and should be 
consulted.

A066.  The result was a WHA of the risks of bird strikes related to the intense bird 

activity in Flushing Bay and the LGA environs.10  USDA reported its findings that 

bird habitation and feeding and migration activity, particularly gull activity, posed 

a significant bird strike risk to aircraft.  This activity was most intense during the 

months of August – November.  USDA recommended that PANYNJ adopt an 

Integrated Wildlife Management Plan (IWMP) and monitored PANYNJ’s 

compliance.  A066.  PANYNJ adopted the IWMP as recommended by USDA.  

Nonetheless, bird strikes have since increased geometrically at LGA.

In January, 2009, soon after departure from LGA, U.S. Air Flight 1549  

geese struck both of the aircraft’s engines, disabling them and forcing a crash 

landing in the Hudson River.  The “Miracle on the Hudson” met all of the 14 

C.F.R. §139.337(a) criteria for triggering FAA/USDA’s obligation to perform a 

WHA at LGA.  Among other things, Flight 1549 aircraft experienced multiple 

                                          
10 It should be noted that in 2000, there was no marine transfer station in 
operation near the airport.
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wildlife strikes, resulting in the ingestion of birds and complete destruction of both 

of the aircraft’s engines. 14 C.F.R. §139.337(a).

FAA did not, however, immediately undertake or require a new WHA, as 

required by 14 C.F.R. §139.337 in response to the Flight 1549 crash.  Indeed, until 

pressured by the Queens Congressional delegation and others, FAA literally did 

nothing at LGA in response to the crash.  The Queens Congressional delegation 

and others ultimately provided the impetus for the Panel Report.  The Panel Report 

states that “it was determined that the FAA and USDA should engage in a joint 

study to re-examine the topic,” (A448), i.e., whether the NSMTS was a hazard to 

aviation because it introduced a bird attractant into the LGA environs.  

In other words, the FAA and USDA explicitly agreed to undertake whatever 

wildlife assessment was required under the circumstances.  This undertaking was 

also consistent with the 2000 Memorandum of Understanding, and also was 

consistent with FAA’s and USDA’s active involvement with bird strike issues at 

LGA following execution of the Memorandum of Understanding.  Indeed, the 

Panel Report specifically notes USDA’s continuing involvement between 2004 

through 2009 in monitoring the bird strike risk at LGA.  See, A066-A101; Rec. 

A437-A494.
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2. Because FAA failed to follow the requirements of 14 C.F.R. 

Parts 77 and 139 once it undertook the Panel Report, the 

Panel Report is arbitrary and capricious.

The broad responsibility undertaken by FAA to study the potential risk of 

hazardous bird activity posed by NSMTS obligated FAA to comply with its entire 

regulatory regime applicable to the assessment of the risks to public safety 

implicated in the construction of NSMTS.  In its aeronautical studies and No 

Hazard Determinations regarding NSMTS, the facility’s potential as a bird 

attractant was simply not considered or studied as required by 14 C.F.R., Part 77

and 14 C.F.R., Part 139.  The inescapable conclusion is that a WHA should have 

been conducted before construction of the NSMTS began.  When the City issued 

its notice that NSMTS would trigger FAA review under Part 77, a WHA should 

have been commenced at the same time because NSMTS will attract wildlife 

capable of causing the events mentioned in 14 C.F.R §139.337(a) to have access to 

airport flight pattern or movement.  The AC, which FAA relies upon heavily to 

support its conclusions in the Panel Report, states unambiguously that a WHA 

must be completed if a new wildlife hazard is planned.  See A161 (“…. operators 

of airports surrounded by woodlands, water, or wetlands…. should provide for a 

Wildlife Hazard Assessment (WHA) conducted by a wildlife damage management 
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biologist.  This WHA is the first step in preparing a WHMP, where required”).11  

By issuing the Panel Report without conducting a WHA, FAA ignored its duties 

under both Part 77 and Part 139 and did not meet the responsibility it assumed.

Indeed, the Panel Report’s stated objectives are fundamentally the same as 

the objectives of a Part 139 WHA – the assessment of wildlife hazards and their 

effect on safe airport operations12 – the methodology could not be more different.  

Despite the Panel Report’s acknowledgment that Part 139 applies (A449-A450) the 

Panel Report was not conducted in the way FAA requires WHAs to be conducted.  

First and foremost, FAA requires, by regulation, that a Part 139 WHA be 

conducted over a 12-month period “so the seasonal patterns of birds and other 

wildlife using the airport and surrounding area during an annual cycle can be 

properly documented.”  A104.  The Panel Report, however, was based on only two 

winter months (February and March) of field observations at LGA (A455) at a time 

when gull activity is at its lowest (A070-A072).  Thus, although the Panel Report 

                                          
11 Likewise, NSMTS is also a hazard to air navigation under Part 77 since it is 
a wildlife attractant.  Thus FAA was required to make a determination under Part 
77.
12 “The purpose of this study is to conduct a joint FAA-USDA site specific 
review, using leading industry experts, to examine the unique ecology surrounding 
the proposed North Shore MTS and its compatibility with safe airport operations at 
LGA with respect to bird strikes.” A333.
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and a WHA have similar objectives,13 the truncated wildlife study conducted in 

connection with the Panel Report fell far short of what was required under 14 

C.F.R. Parts 77 and 139.

Even if the regulations did not require it, PANYNJ was on notice since 2000 

that it needed to complete a WHA pursuant to Part 139 should any wildlife hazard 

arise on or near LGA.  A066 (“if the airport notes wildlife hazards on or near the 

airport … the airport may be required to conduct a Wildlife Hazard Assessment”).  

Because of the Panel Report’s failure to comply with the standards set in Parts 77 

and 139, FAA’s decision in this matter is arbitrary and capricious. 

B. The Panel Report Does Not Comply With the §44718, 
Requirement that FAA Conduct an Aeronautical Study as to the 
Impact that NSMTS’ Status as a Wildlife Attractant Will Have on 
the Use of the Navigable Airspace.

Section 47101(a)(8) states that the unambiguous policy and mission of FAA 

is to protect navigable airspace from encroachment by non-aviation uses.  49 

U.S.C. §44718 specifies how this is to be achieved: a person who constructs a 

structure that may interfere with navigable airspace must give “adequate public 

notice” and FAA must conduct an aeronautical study to assess the impact.  49 

U.S.C. §44718.  The statute sets out in detail what the required aeronautical study 

must contain.  The Panel Report does not satisfy any of the criteria listed in 

                                          
13 PANYNJ, FAA and USDA agreed that FAA and USDA would assess the 
wildlife hazard presented by NSMTS with input from PANYNJ and the City.  See, 
A333.
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§44718(b)(1), nor does it does it disclose the extent of NSMTS’ impact on the 

navigable airspace pursuant to §44718(b)(2).  Moreover, the Record also does not 

contain any of the information necessary to analyze the factors contained in 

§44178.

There is no question that NSMTS requires an aeronautical study under 49 

U.S.C. §44718.  The Panel Report implicitly concludes that NSMTS will obstruct 

or interfere with navigable airspace.  Both the Panel Report and the Record are 

replete with references to the hazards posed by bird strikes at LGA and the need to 

restrict land uses that will attract wildlife in general and birds in particular. FAA 

Order 7400.2G, Procedures for Handling Airspace Matters, §7-1-2.  Yet, the Panel 

Report does not consider any of the factors listed in §44718(b)(1), nor does it 

disclose “completely the extent of the adverse impact on the safe and efficient use 

of the navigable airspace” pursuant to §44718(b)(2).  Therefore, the Panel Report 

violates §44718(b) and must be vacated and remanded back to the FAA.14

                                          
14 Whether the impact of a hazard can be mitigated is irrelevant for the 
purposes of a §44718(b) study.  Instead, a §44718(b) study concentrates on 
“disclosing completely the extent of the adverse impact on the safe and efficient 
use of the navigable airspace.”  Because the Panel Report purports to rely 
completely on mitigation to achieve compliance with air safety standards, it does 
not comply with §44718 and is therefore arbitrary and capricious.
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II. THE PANEL REPORT’S CONCLUSION THAT NSMTS IS 
COMPATIBLE WITH SAFE AIR OPERATIONS IF 
PROPERLY MITIGATED IS DIRECTLY CONTRADICTED 
BY EVIDENCE IN THE RECORD AND UNSUPPORTED BY 
SUBSTANTIAL EVIDENCE.

The Panel Report’s conclusion that the hazards associated with NSMTS 

could be mitigated so as reduce risk below background levels (A463) finds no 

support in – and indeed is directly contradicted by – the Record.  Likewise, the 

Panel’s unfounded assumption that NSMTS is outside the Runway Protection Zone 

is also directly contradicted by the Record.

A. Standard of Review.

An agency decision is arbitrary and capricious if it “offer[s] an explanation 

for its decision that runs counter to the evidence before the agency.”  Moreover, if 

a finding of fact or conclusion by an agency is “unsupported by substantial 

evidence….” this Court must overturn that finding or conclusion.  5 U.S.C. 

§706(2)(E); United States v. Int’l Brotherhood of Teamsters, 247 F.3d 370, 380 (2d 

Cir. 2001).  “Substantial evidence is more than a mere scintilla” and refers to “such 

relevant evidence as a reasonable mind might accept as adequate to support a 

conclusion.”  Id. (citation omitted); see also Jin Shui Qiu v. Ashcroft, 329 F.3d 

140, 147 (2d Cir. 2003); BFI Waste Sys. of N. Am., Inc. v. FAA, 293 F.3d 527 (D.C. 

Cir. 2002) (the agency’s findings must be “supported by substantial evidence in the 

record as a whole”); 49 U.S.C. §46110(c).
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B. The Panel Report’s Assumption That NSMTS Is Located Outside 

The Runway Protection Zone Is Contrary To Previous Positions 

Taken By Both FAA And PANYNJ And Is Not Based on 

Substantial Evidence.

The Panel Report assumes that NSMTS will be built outside the RPZ.  

A443. (“the proposed site for the North Shore MTS is neither on airport property 

nor within the airport’s RPZ . . .”).  If the NSMTS is located inside the RPZ, then it 

is by definition a hazard to safe air operations and cannot be built in its present 

location.  A107-A113, A145-A172.  In order to prevail, Petitioners need only show 

that this assumption is unsupported by substantial evidence.  In this case, 

Petitioners can do far more than the bare minimum necessary to carry their legal 

burden.  They actually can point to specific documents in the Record that directly 

contradict the Panel’s critical assumption that the NSMTS is outside the RPZ.

1. The Legal Importance Of Being Outside The RPZ.

Because of the hazardous nature of waste transfer stations located in close 

proximity to airports, FAA Order 5190.6B and the AC require a separation 

distance between the airport and waste transfer stations.  FAA Order 5190.6B 

§7.13(e)(1) – (3); A151.  Under the AC, however, a “fully-enclosed waste transfer 

stations” is “generally compatible” with safe air operations as long as it is not on 

“airport property or in the Runway Protection Zone.”  Id.
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If the NSMTS is located inside the RPZ, then it is by definition a hazard to 

safe air operations and cannot be built in its present location.  This is true not only 

because the structure itself would then interfere with safe air operations,15 but also 

because waste transfer facilities – even fully-enclosed ones – cannot be built in the 

RPZ because they attract birds directly into the path of approaching and departing 

aircraft.  See A153-A155.

For this reason, the question of whether NSMTS is inside the RPZ is critical 

to FAA’s conclusion in the Panel Report.  Yet the Panel made no attempt to 

explain why it believed the NSMTS was outside the RPZ.  To the contrary, the 

Record shows that NSMTS is inside the RPZ, which is consistent with positions 

that both FAA and PANYNJ have taken in the past.

2. The Record makes clear that the NSMTS is in the RPZ.

The Record supports the conclusion that the NSMTS is inside the RPZ for 

Runway 31.  PANYNJ, which operates LGA, has stated on several occasions that 

NSMTS is inside the RPZ for Runway 31.  For example, Thomas Bock, 

PANYNJ’s General Manager for Airspace Modernization, Technology and 

Operational Enhancement, wrote to Robert Alexander, an Obstruction Specialist in 

FAA’s Eastern Region, on May 9, 2005, that “[t]he FAA requires airport operators 
                                          
15 If NSMTS is in the RPZ, it is an incompatible land use according to FAA 
Airport Design Standards.  In addition, the City of New York, by virtue of its lease 
to PANYNJ, promised not to build incompatible land uses in the RPZs at 
LaGuardia and JFK and to remove any incompatible structures from the RPZs.
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to refrain from building any object in the Runway Protection Zone.  [NSMTS] is 

not on airport property, but is clearly inside the RPZ.”  A238.

In addition, the most compelling evidence in the Record concerning whether 

the NSMTS in the RPZ in the Record is found on page one of the Report of Dr. 

Steven Garber, former Wildlife Biologist for PANHYNJ (the “Garber Report”).  

This page of the Garber Report is a March, 2009, photograph from PANYNJ’s 

Aviation Department, Master and Site Planning Division, entitled “Runway 31 –

RPZ.”  Overlaid on the photograph is the RPZ for Runway 31.  The overlay shows 

the RPZ extending out to 2,500 feet – far enough to encompass the NSMTS.  

Neither FAA, nor the City or PANYNJ, has ever stated that this document 

inaccurately depicts the RPZ for Runway 31.

Third, Dr. Garber drafted a Supplemental Report, which states emphatically 

that NSMTS is in the RPZ:16

It must be noted that FAA regulations specify that RPZ dimensions 
must be calculated based upon ‘planned’ improvements to runway 
navigation systems, see FAA Policy & Procedure Memorandum, 
5300.1B, pg. 2, 2/5/1999, and that the PANYNJ has planned to install 
a fully capable ILS system for RWY 31 since at least 2002.  A fully 
capable ILS system will extend the RWY 31 RPZ 2700 feet from the 
end of the runway … The NS MTS will be clearly within the 

                                          
16 Dr. Garber’s Supplement Report was submitted as part of Mr. Paskar’s 
Comments, but was completely ignored by FAA and was erroneously not included 
as part of the Record.  FAA’s failure to include the Garber Supplemental Report in 
the Record and its failure to respond to it in comments are also violations of the 
Administrative Procedures Act.  This is discussed more fully infra, on p.58.
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boundaries of the new RPZ since it is only 2000 feet from the end of 
the runway.  As previously discussed, the FAA policy does not allow 
a transfer station within the RPZ whether it is “enclosed” or not.

Mot.to Supp., Ex.A, p.5.  The graphic from PANYNJ showing NSMTS to be 

within the RPZ for Runway 31 is included in Dr. Garber’s Supplemental Report as 

well.

Outside of the current Record, there are several official documents showing 

that both PANYNJ and FAA believed NSMTS to be within the RPZ.  For example, 

PANYNJ stated it in its Petition for Review of FAA’s Determination of No Hazard 

that “[t]he Proposed Structure will be in the Runway Protection Zone of Runway 

13[/31].”  Mot. Jud.Not. Ex.G, p.11.  FAA also has confirmed that NSMTS is 

within the RPZ.  First, Robert Alexander confirmed in a February 22, 2007, e-mail 

to Kevin Haggerty at FAA headquarters that NSMTS “is located within the RPZ 

for this runway [Runway 31].”  Mot.to Suppl., Ex.B.

More importantly, however, on September 18, 2006, FAA issued its 

“Determination of No Hazard to Air Navigation,” which concluded that, “[w]hile 

the structure does not constitute a hazard to air navigation, it would be located 

within the Runway Protection Zone (RPZ) of … runway 31.”  Mot. Jud.Not., Ex.B, 

p.1(emphasis added).  Since the September 18, 2006, Determination of No Hazard 

has not been withdrawn or amended, it represents the FAA’s official position with 

respect to whether NSMTS is in the RPZ.
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Because it assumes that the NSMTS is outside the RPZ, the Panel Report 

flies in the face of existing FAA precedent, with literally no explanation.  The 

Second Circuit recently held in N.Y. & Atl. Ry. Co. v. Surface Transp. Bd., 635 

F.3d 66 (2d Cir. 2011) that an “agency also acts in an arbitrary and capricious 

manner if the ‘agency departs from its own precedent without a reasoned 

explanation.’”  See also, Fox TV Stations, Inc. v. FCC, 489 F.3d 444, 456-457 (2d 

Cir. 2007) (changes in agency interpretation “must provide a reasoned analysis for 

departing from prior precedent”).  In this case FAA departed from its previous 

precedent without a reasoned explanation.

The only other documents in the Record that even mention the RPZ in any 

detail are two letters from FAA which state that:

RPZs are trapezoidal in shape and centered from the extended runway 
centerline. The RPZ at La Guardia Airport (LGA) starts at 200 feet 
from the end of the runway and extends 1,700 feet.  Therefore, the 
RPZ extends 1,900 feet from the end of the runway….  The proposed 
new facility lies 2,136 feet southeast of the approach end of Runway 
31 and 585 feet perpendicular to the extended centerline and, 
therefore, is not in the RPZ.

A293; A295.  Neither letter offers any clue as to how FAA determined the size of 

the RPZ, let alone how it determined that NSMTS was outside the RPZ or who 

made the determination.  All other mentions of the RPZ were simply statements 
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such as “FAA confirmed that the proposed North Shore Marine Transfer Station 

(MTS) is outside the RPZ for LGA.” 17

Taken as a whole, the evidence in the Record and elsewhere compels the 

conclusion that the NSMTS is inside the RPZ.  At a minimum, the Record does not 

constitute substantial evidence sufficient to support the bare assumptions in the 

Panel Report.  For all of these reasons, the Panel Report is arbitrary and capricious.

C. The Panel Report’s Finding that NSMTS Can Be Compatible 

with Safe Air Operations at LaGuardia Is Contradicted by 

Statements and Studies by Panel Members and Unsupported by 

Substantial Evidence.

The Panel Report’s finding that NSMTS would “provide the safest, most 

acceptable alternative” with some changes to the building design and operational 

procedures, along with an Integrated Wildlife Hazard Management Plan, runs 

contrary to the public statements of several of the Panel members and is 

unsupported by the Record.  The data contained in the Record documents almost 

uniformly point to the opposite conclusion.  Moreover, there is no support 

whatsoever, either in the Record or in the Panel Report, for the Panel Report’s 

conclusion that constructing NSMTS and attempting to mitigate the resulting 

hazards would be safer than not constructing NSMTS at all.

                                          
17 See, A286; A289; A293; A295; A299; A302; A306.
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1. The Documents in the Record Support the Concept that 

Eliminating Bird Attractants Such As NSMTS is the Best 

Policy.

The Record is replete with documents that show (1) how the area 

surrounding LaGuardia is particularly dangerous for bird strikes; (2) how PANYNJ 

has been attempting to diminish the number of bird strikes by eliminating bird 

attractants; and (3) how the most effective method of deterring bird strikes is by 

habitat management, which includes eliminating bird attractants not creating more 

and using less effective techniques to mitigate.  Since an agency’s decision is 

arbitrary and capricious if it “offer[s] an explanation for its decision that runs 

counter to the evidence before the agency,” the fact that the Record contains 

documents that run counter to FAA’s decision makes FAA’s decision arbitrary and 

capricious.  NRDC, Inc. ex rel. Lockyer v. United States Dep’t of Agric., 613 F.3d 

76, 83 (2d Cir. 2010). 

a. Documents in the Record show that the area 

surrounding the location for NSMTS is particularly 

hazardous for bird strikes.

The LGA Wildlife Hazard Assessment (A066-A080), the LGA Annual 

Reports (A081-A101) and Shooting Gulls to Reduce Strikes with Aircraft at John 

F. Kennedy International Airport, 1991-2008 (A189-A193) all indicate that habitat 

management (i.e., not allowing structures or landscaping that attract wildlife) is the 
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most “effective and economic deterrent to wildlife because these methods tend to 

be longer lasting.  The goal is to render LGA property unattractive to hazardous 

wildlife species.  . . .”  A069.  Constructing NSMTS at its current location would 

run counter to the recommendations contained in the WHA.  Indeed, the WHA 

recognized that its mitigation measures were imperfect:  “if followed, these 

recommendations should result in a significant reduction of current wildlife 

hazards at LGA, but they do not replace the need to continue to monitor for new 

hazards.”  A078.  “Monitoring for new hazards” would include not allowing 

incompatible land uses, like waste transfers stations to be built.

The LGA Annual Reports are good examples as to how the mitigation 

efforts, can lower risk, but not eliminate risk or lower it below background.  The 

annual reports document an increase in the number of bird strikes at LaGuardia 

(2007, A084; 2008, A089; 2009, A101), as well as an increase in the number of 

observations of birds “flying over the runway.”  Id.  This tends to indicate that, 

despite substantial mitigation efforts on the part of LGA, bird strikes and bird 

movements across the approach and departure paths are still rising.  There is no 

evidence here that mitigation efforts could reduce bird strikes or bird attractiveness 

below background, particularly in the area around LGA.  Despite the fact that LGA 

has been utilizing mitigation techniques similar to (nonlethal cannon and distress 

calls) and more aggressive (killing gulls and oiling Canada Geese eggs) than the 
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recommendations in the Panel Report, the Annual Reports reveal that bird strikes 

at LGA have continued to increase each year. 

b. FAA and USDA guidance documents contained in the 
Record support the conclusion that NSMTS would be 
a hazardous wildlife attractant, even if mitigation 
measures are used.

The Record contains several FAA and USDA guidance documents 

concerning wildlife management at airports (Ex.3, Ex.6, and Ex.7), all of which 

conclude that eliminating bird attractants through management of habitats, and not 

allowing new bird attractants is the best policy.  The Manual states the 

fundamental point about not allowing hazardous wildlife attractants to be created 

near airports:

Habitat modification means changing the environment to make it less 
attractive or inaccessible to the problem wildlife. All wildlife require 
food, cover, and water to survive. Any action that reduces, eliminates, 
or excludes one or more of these elements will result in a proportional 
reduction in the wildlife population at the airport.

A103.  Certainly allowing another bird attractant to be constructed in an area that is 

already beset with bird issues does not square with the goal of habitat modification, 

or LGA’s Wildlife Hazard Management Plan.

The AC states on p.ii that “[h]azardous wildlife attractants on and near 

airports can jeopardize future airport expansion, making proper community land-

use planning essential.”  A146.  The conclusion section of the Wildlife Strikes to 

Civil Aircraft in the United States 1990-2008, (2009), states that “the aviation 
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community must also widen its view of wildlife management to consider habitats

and land uses in proximity to the airport.  Wetlands, dredge-spoil containment 

areas, waste-disposal facilities, and wildlife refuges can attract hazardous wildlife.”  

A184.  The conclusion is unanimous: the first line of defense against hazardous 

wildlife attractants is ensuring that they are not created in the first place.  

Mitigation is only appropriate if the creation of the hazardous wildlife attractant 

cannot be avoided. 

2. The Work of Panel Members Outside of the Panel Report 
Contradict the Findings of the Panel.

Dr. Richard Dolbeer, Edward Cleary, and Brian Washburn have all indicated 

in other forums that NSMTS, and facilities similar to NSMTS, are hazards to safe 

air operations.  For example, Dr. Richard Dolbeer, National Coordinator Airport 

Safety at USDA Wildlife Services and “an expert on bird-plane collisions,” stated 

in a May 26, 2009, article that “LaGuardia is exactly the kind of airport and 

location least compatible with a trash facility [such as NSMTS].”  Associated Press 

Article, May 26, 2009.  Dr. Dolbeer went on to state that he does not “think 

enough research has been done to really determine if these fully enclosed facilities 

do not attract wildlife …  LaGuardia has enough problems (with birds) as it is just 

being located on the water.”   Id.  

Likewise, Edward Cleary, Chief, USAF BASH (Bird Air Strike Hazard) 

Team and FAA Staff Wildlife Biologist, in testimony before the Environmental 
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Appeals Board for the State of Delaware, opposed placement of a transfer station 

“within 1,200 feet of the [Dover Air Force Base’s] primary runway.”   

Mot.Jud.Not., Ex.I, p.4.  Mr. Cleary, who was at the time a staff biologist with 

FAA, testified that, although “fully-enclosed” facilities may be designed to not 

attract birds, the reality is different:

Even if fully enclosed, such a station may not be compatible as sited.  He 
would strongly recommend not siting such a facility within 5000 feet since 
mistakes can be made and no facility is perfect.

Mot.Jud.Not., Ex.I, p.28.  

Finally, Dr. Brian E. Washburn drafted an Evaluation of Trash-Transfer 

Facilities as Bird Attractants, which included as one of its objectives to “determine 

if the building design or the on-site management characteristics of trash-transfer 

facilities influence their attractiveness to wildlife species.”  A343.  As explained in 

detail below,
18

the conclusions of the FAA Evaluation run contrary to the 

conclusions of the Panel Report.

III. RECENT RESEARCH THAT WAS AVAILABLE AT TIME OF 

DRAFTING OF PANEL REPORT CALLS INTO QUESTION 

THE CONCLUSIONS OF PANEL REPORT.

The Respondents freely admit that NSMTS is within the separation distance 

required under FAA Orders and guidance.  See, e.g., FAA Order 5190.1B and 

                                          

18 See supra, pp.18-20, and infra, pp.52-53.
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A145-A172.  However, the AC states that “fully-enclosed” transfer stations are 

“generally compatible with safe air operations” so long as they meet certain 

criteria.  A154.  This subsection is one of the bases upon which FAA asserts that 

NSMTS is compatible with safe air operations.  FAA has claimed in letters to 

Congress and the New York City Council that because NSMTS is a “fully-

enclosed” waste transfer station it is compatible with safe air operations, so long as 

certain mitigation measures are implemented.  But FAA’s most recent research, 

which was published when the Panel was conducting its initial investigation, 

shows that the design of a waste transfer station, i.e., whether it is fully-enclosed or 

not, has no bearing on the transfer station’s attractiveness to birds.  The Panel 

Report ignores FAA guidance and rules and as a result is arbitrary and capricious.

A. Standard of Review.

Under the APA, final agency actions must be set aside if the court’s inquiry 

into the agency’s decision reveals no “rational connection between the facts found 

and the choice made; (see id.; see also Motor Vehicle Manufacturers Association 

of the U.S., Inc. v. State Farm Mutual Automobile Insurance Company, 463 U.S. 

29, 43 (1983) or that the record shows that “the agency …  [did not] examine the 

relevant data and articulate a satisfactory explanation for its action, (see, NRDC,

564 F.3d at 555, State Farm, 463 U.S. at 43).  See also, NRDC, Inc. ex rel. Lockyer 

v. United States Dep't of Agric., 613 F.3d 76, 83 (2d Cir. 2010) (agency’s decision 
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is arbitrary and capricious if it “offer[s] an explanation for its decision that runs 

counter to the evidence before the agency”).

B. The Applicability of §2-2(d) Has Been Called Into Question By 

Subsequent FAA Study, Evaluation of Trash-Transfer Facilities as 

Bird Attractants.

At the time the AC was published, conventional wisdom stated that enclosed 

waste transfer facilities do not attract as many birds as more open waste transfer 

facilities.  Although fundamental to the AC, that hypothesis until recently had not 

been tested by either FAA or USDA.  Now it has been tested.

One of the objectives of FAA’s Evaluation of Trash-Transfer Facilities as 

Bird Attractants, Report No. DOT/FAA/AR-09/62 (“FAA Evaluation”)19 was to 

“determine if the design characteristics of trash-transfer facilities influence the 

attractiveness to bird species.”  A343.  FAA ultimately concluded that design 

characteristics, at least with respect to whether a facility is enclosed or not, have 

little or no bearing on the attractiveness of a transfer station to birds.

It was originally hypothesized that the number of birds actually using 
trash-transfer facilities would decrease as the trash-transfer buildings 
became more enclosed … However, the data from this study do not 
support that hypothesis…. Consequently, the findings from this study 
suggest that no one specific building design was associated with 
limited wildlife use.

                                          
19 The primary author of the FAA Evaluation was panel member Dr. Brian 
Washburn.
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A355 (emphasis added).  Notably, the FAA Evaluation found that the facility that 

attracted the most birds in the study was a fully-enclosed facility.  A349 (“one fully 

enclosed trash-transfer facility had an average of 1344.6 birds using the facility per 

30-minute survey”); see also, id. Figure 6, A351.  Despite this damning study 

authored by one of the Panel members, the Panel nevertheless relied on the AC to 

support its conclusion that fully-enclosed transfer stations do not attract birds.

The conclusions in the FAA Evaluation conflict with the Panel Report’s 

conclusion that the NSMTS is compatible with safe air operations because it is 

“fully-enclosed.”  See, e.g., A483.  The Panel made no attempt to account for the 

conclusions of the FAA Evaluation, even though it was surely aware of them.  For 

this reason as well, the Panel Report is arbitrary and capricious.

C. Subsection 2-2(d) Does Not Apply Because NSMTS Does Fit The 

Definition Of A Fully-Enclosed Waste Transfer Station.

1. Definition of “facility” includes the garbage facility on the 

same City property.

Although the City has described NSMTS in the Permit application and 

elsewhere as a “fully-enclosed” facility, it is located on the same City-owned lot as 

a DSNY garbage depot through which hundreds of garbage trucks pass every day.  

When considered in conjunction with one another, NSMTS and the garbage depot 

do not constitute a fully-enclosed “facility” under the AC.  Since the garbage depot 
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will be part of NSMTS “facility” and is not “fully-enclosed,” the entire facility 

cannot be characterized as being “fully-enclosed” under §2-2(d).

2. NSMTS does not meet the definition of a “fully-enclosed” 

facility because it does not use a filtration device.

NSMTS also does not meet §2-2(d)’s definition of an “enclosed facility” 

because it does not filter odors.  The AC states that facilities that “do not control 

odors by ventilation and filtration systems (odor masking is not acceptable) do not 

meet FAA’s definition of fully enclosed trash transfer stations.”  A154, §2-2(d).  

The NSMTS does not use a filtration system for odor control.  Instead, it uses 

“negative air pressure” and “odor neutralizer” to control odors.  A142-A143.  As 

Dr. Garber pointed out in his Supplemental Report:

The NS MTS does not use a filtration system for controlling odors as 
specified by the FAA.  An odor masking agent is sprayed into the 
ventilation system just prior to air exiting the building.

A512.  This is not sufficient under the AC for consideration as a “fully enclosed 

trash transfer facility” within the definition of §2-2(d).

3. NSMTS does not meet the definition of “fully-enclosed” 

facility because it does not process garbage in any manner.

NSMTS does not meet §2-2(d)’s definition of an “enclosed facility” because 

it does not process garbage in any manner.  The AC states that only facilities “that 

receive garbage behind closed doors; process it via compaction, incineration, or 

similar manner… generally are compatible with safe airport operations.”  A154, 
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§2-2(d).  Once inside NSMTS, garbage trucks tip their contents onto the tipping 

floor.  A126-A127.  The garbage is then placed into containers without any 

processing – it is not compacted or incinerated.  A128.  Since the garbage is not 

processed in any manner – it is placed loose in a container – NSMTS cannot be 

considered to be a “fully-enclosed” facility within the definition of §2-2(d).

IV. FAA FAILED TO ADEQUATELY AND FULLY  RESPOND TO 

ALL PUBLIC COMMENTS.

A. Standard Of Review.

The APA requires that agency respond to comments.  5 U.S.C. §553(e). If 

the points raised in the comments are sufficiently central to the agency’s decision, 

then agency silence in response constitutes arbitrary and capricious conduct.  See, 

e.g., ACLU v. FCC, 262 U.S. App. D.C. 244, 823 F.2d 1554, 1581 (D.C. Cir. 

1987), cert. denied, 485 U.S. 959, 108 S. Ct. 1220, 99 L. Ed. 2d 421 (1988);. The 

fundamental purpose of the response requirement is, of course, to show that the 

agency has indeed considered all significant points articulated by the public; in 

addition, agency responsiveness aids in the congressionally sanctioned process of 

judicial review of agency action. See Citizens to Save Spencer County v. EPA, 195 

U.S. App. D.C. 30, 600 F.2d 844, 883-84 (D.C. Cir. 1979).
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B. In response to public comments, FAA misstated the conclusions of 

the FAA Evaluation in order to support the conclusions of the 

Panel Report.

The FAA Evaluation concluded that building design has little or no bearing 

on the building’s attractiveness to birds.  A355.  In response to comments, the 

Panel Report stated in several places that the exact opposite was true.

 “Evaluation of Trash-transfer Facilities as Bird Attractants’, 

DOT/FAA/AR-09/62 (2010), provide[s] that fully enclosed trash 

transfer stations are generally compatible with safe airport 

operations.” A481.

 “[The FAA Evaluation] recognized that the potential level of wildlife 

attraction for any given trash transfer station is highly related to the 

operation of the facility and its design features.”  A483.

 “Also the study “Evaluation of Trash Transfer Facilities as Bird 

Attractants” (2010) determined that fully enclosed trash transfer 

stations do not provide a significant attraction to hazardous birds if 

they are constructed and operated correctly.”  A486-A487.

All of these statements are erroneous, since, as shown above, the FAA Evaluation 

concludes just the opposite.
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Because FAA misstated the conclusions of the FAA Evaluation in response 

to comments, the public comment and response cannot be deemed “adequate” or 

truthful.  FAA cannot be allowed to misstate the conclusions of its own report in 

order to support the conclusions of the Panel Report.  These comments prejudiced 

the Petitioners in that FAA did not respond adequately or truthfully to the 

comments.  In short, FAA must be required to account for the difference between 

the conclusion in FAA Evaluation that building design is not important and its 

conclusion in the Panel Report that fully-enclosed facilities should be “generally 

compatible” with safe air operations. Without such an accounting FAA’s decision 

is arbitrary and capricious.

C. FAA Failed To Respond To Dr. Steven Garber’s Report, Which 

Was Timely Submitted In Support Of Petitioner Paskar’s 

Comments.

Dr. Steven Garber’s report, entitled Proposed North Shore Marine Transfer 

Station Adjacent to La Guardia Airport Is a Wildlife Attractant and a Bird Magnet 

That will Substantially Add to Bird-Related Hazards & Risks at the Airport, along 

with Dr. Garber’s Supplemental Report to the NYS DEC Reference the North 

Shore Marine Transfer Station were submitted to FAA as comments on the Draft 

Report.  Dr. Garber’s initial Report was included as Rec.Ex.11 in the Record, but 

the Supplemental Report was not included in the Record.  Apart from FAA’s 

failure to even acknowledge even the existence of Dr. Garber’s comments, FAA 
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also failed to respond directly to any of Dr. Garber’s comments or even consider 

them, or list them as comments.  The sum total of FAA’s response to Dr. Garber is 

found in Response No. 22, which is in actuality a response to a comment by Ken 

Paskar.  FAA notes in its response “that Mr. Garber did not comment on this 

report.”

Dr. Garber’s report refutes many of the bases of the Panel Report, including 

the fact that NSMTS is “importantly, within the Runway Protection Zone (RPZ) of 

LaGuardia Runway 13-31.”  A199.  As a result of not responding to either one of 

Dr. Garber’s Reports, the Panel Report is arbitrary and capricious.

CONCLUSION

The Miracle on the Hudson was just that – a miracle.  Were it not for the 

skill of Captain Sullenberger and extreme good fortune, the USAir flight that 

crashed into the Hudson River could have easily resulted in a terrible loss of life.  

It should have served as a wake-up call to FAA with respect to bird strikes.  The 

safe operation of the airport and airway system is “the highest aviation priority,” 

and FAA has a non-delegable duty to protect navigable airspace from nonaviation 

encroachment.  To further that policy and duty, Congress and the courts have given 

FAA tremendous power that affects humans and property both on the ground and 

in the air.  In this case, FAA has failed in its primary mission to protect human 

safety.
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In the past, FAA has taken its authority seriously and sought to eliminate 

safety concerns before they arise.  The Panel Report, however, jettisons that 

sensible approach and allows the creation of a new air safety hazard, when it could 

easily have prevented it.  The documents in the Record point to one conclusion:  

NSMTS will be a bird attractant that will be incompatible with safe air operations, 

despite any mitigation efforts because of, inter alia, its location in an area prone to 

attracting birds.  The question that Petitioners have posed is simple:  since the risk 

created by the construction of NSMTS is avoidable, why take the risk at all?

By failing to follow its statutory duty, its own regulations and guidance, and 

failing to provide support for its decision, FAA has failed to carry out its 

responsibilities in this matter.  As a result, FAA’s Final Order and Panel Report 

were arbitrary and capricious, in excess of FAA’s jurisdiction and unsupported by 

substantial evidence.  The Court should grant this Petition for Review and remand 

this matter back to FAA with an order directing FAA to declare that NSMTS is 

incompatible with safe air operations pursuant to the evidence before them.  

Case: 10-4612     Document: 157     Page: 68      10/04/2011      408915      70



59

Alternatively, the Court should remand this matter to FAA for 

reconsideration of its determination in compliance with its statutory and regulatory 

obligations for the review of potential hazards to air navigation and wildlife 

hazards to air operations.

Dated: October 4, 2011
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